NORTH CAROLINA STATE SUPERIOR COURT
COUNTY OF MECKLENBURG

	MONICA JACKSON, individually and on behalf of all others similarly situated,

                                  Plaintiff,

                    v.

ATRIUM HEALTH,

                                 Defendant(s).
	)
)
)
)
)
)
)
)
)
)
	


CLASS ACTION COMPLAINT
(JURY TRIAL DEMANDED)






	Plaintiff Monica Jackson (“Plaintiff”) by and through undersigned counsel, brings this action against Atrium Health (“Defendant” or “Atrium”) on behalf of herself and all others similarly situated, and makes the following allegations based upon information, attorney investigation and belief, and upon Plaintiff's own knowledge:
PRELIMINARY STATEMENT
1. Plaintiff brings this case because Defendant failed to properly sterilize medical equipment prior to performing procedures on patients, exposing her to communicable diseases, and thus suffering injury in the form of expenses related to continued medical monitoring. 
2. On July, 11, 2022, Plaintiff underwent a procedure at Atrium Health Urology and the medical staff used equipment that was not properly sanitized.
3. Plaintiff and other patients were not notified until October 2022.
4. When they were notified, they were told they must be tested for communicable diseases, like HIV and Hepatitis, associated with exposure to equipment not properly sanitized.
5. Patients need to be tested twice, with the first round of tests already underway and the next round in six months.
6. These tests are invasive in nature as the tests analyze blood and patients’ blood must be drawn.
7. Plaintiff is facing expenses related to transportation to and from testing, the time it takes to go to the testing, and time it takes to perform the test.
8. Defendant has not offered any Plaintiff compensation for these time expenses.
9. This action seeks damages for the expenses Plaintiff and other members of the Class have, and will, endure.
PARTIES
10. Defendant Atrium Health is a medical provider, based in Charlotte, North Carolina, with 40 hospitals and at least 1,400 care locations.[footnoteRef:1] [1:  https://atriumhealth.org/about-us] 

11. Plaintiff is an individual and a resident and citizen of the State of North Carolina.
12. Plaintiff was a patient of Atrium Health Urology under the treatment of Dr. Roy, in July 2022.
13. Members of the Proposed Class were also patients at Atrium Health Urology during July 2022.
14. Defendant performed medical procedures using medical equipment that was not properly sanitized.
15. Plaintiff and members of the Proposed Class were subject to a medical procedure during which providers used medical equipment that was not properly sanitized.
16. Plaintiff and members of the Proposed Class did not know the equipment was not properly sanitized and gave no such consent for use of equipment not properly sanitized.
17. Plaintiff and members of the Proposed Class were only notified of the use of dirty equipment in October 2022.
18. Plaintiff and members of the Proposed Class must undergo two rounds of blood testing checking for communicable diseases like HIV and Hepatitis. 
19. Plaintiff and members of the Proposed Class must transport themselves to the testing site at their own expense.
20. Plaintiff and members of the Proposed Class must take time out of their day to go to the testing site, to be tested, and to travel back from the testing site.
21. Plaintiff has already given blood once and will again in six months. 
22.  As a result of Defendant’s conduct, Plaintiff and members of the Proposed Class have suffered time and travel expenses.
JURISDICTION AND VENUE 
23. This Court has jurisdiction over this action pursuant to § 7A-243 as this is a civil action in which the amount in controversy exceeds $25,000. 
24. This Court has personal jurisdiction under § 1-75.4 because Defendant operates out of Charlotte, North Carolina and the action arises out of Defendant providing care in Charlotte, North Carolina.
25. Venue is proper in this District under § 1-77 because the events or omissions giving rise to the claims occurred in this District.   
BACKGROUND FACTS
26. Plaintiff was a patient at Atrium Health Urology who underwent a medical procedure at Atrium Health Urology in July 2022.
27. Atrium Health Urology failed to properly sanitize medical equipment in July 2022.
28. Failure to properly sanitize medical equipment exposes patients like Plaintiff to communicable diseases.
29. Defendant used medical equipment that was not properly sanitized while performing medical procedure on Plaintiff. 
30. Plaintiff was exposed to communicable diseases as a result of Defendant’s failure to properly sanitize medical equipment.
31. Defendant use of medical equipment not properly sanitized was systematic and countless Atrium Health patients were exposed to communicable diseases.
32. In October 2022, Defendant notified Plaintiff that Plaintiff was exposed to communicable diseases during her July 2022 procedure as a result of Defendant’s use of medical equipment not properly sanitized.
33. During this notification phone call, Defendant told Plaintiff that she would have to undergo two rounds of blood testing, six months apart, checking for communicable disease.
34. Other potential Class Members were notified in the same manner as Plaintiff was and were told they would have to undergo testing. 
FACTUAL ALLEGATIONS 
35. Upon information and belief, Defendant provides medical care to patients at Atrium Health Urology.
36. At least during July 2022, Defendant or Defendant’s agents failed to properly sanitize medical equipment to be used during medical procedures on their patients.
37. Failure to properly sanitize medical equipment exposes patients to communicable diseases.
38. Defendant knew or should have known that the medical equipment was not properly sanitized.
39. Defendant knew or should have known that failure to properly sanitize medical equipment exposes patients to communicable diseases.
40. The Centers for Disease Control and Prevention (“CDC”) have published guidelines for disinfection and sterilization of medical equipment.[footnoteRef:2] [2:  https://www.cdc.gov/infectioncontrol/pdf/guidelines/disinfection-guidelines-H.pdf] 

41. Within this publication, the CDC specifically cites that endoscopes can acquire high levels of contamination.[footnoteRef:3] [3:  Id. at 14. ] 

42. Failure to properly disinfect and sterilize equipment carries risks of virus transmission as well as environmental pathogens.[footnoteRef:4] [4:  Id. at 9.] 

43. There are over a hundred hospitals in North Carolina.[footnoteRef:5] [5:  https://www.ncha.org/members-list/] 

44. These hospitals know to properly sanitize medical equipment.
45. These hospitals also know failure to properly sanitize medical equipment expose patients to communicable diseases.
46. Plaintiff was a patient of Atrium Health Urology during July 2022.
47. Plaintiff underwent a medical procedure in July 2022. 
48. Improperly sanitized medical equipment was used during Plaintiff’s July 2022 procedure.
49. Plaintiff was exposed to communicable diseases during this procedure because Defendant used improperly sanitized medical equipment.
50. The medical equipment used in the procedure was solely in Defendant's or Defendant’s agents’ control at all times.
51. Plaintiff did not have access to or control of Defendant’s medical equipment prior to the medical procedure.
52. Defendant did not learn of their failure to properly sanitize medical equipment until months later.
53. Defendant only learned of their failure to properly sanitize medical equipment after receiving results of an audit.
54. Defendant notified Plaintiff in October 2022 of this exposure.
55. Defendant notified other Atrium Health patients in October 2022 of the exposure.
56. Defendant notified Plaintiff she would have to undergo two rounds of blood testing at six-month intervals.
57. Defendant also notified the exposed Atrium Health patients they would have to undergo two rounds of blood testing at six-month intervals.
58. Plaintiff must transport herself to and from testing, at her own expense.
59. Other patients must transport themselves to and from testing, at their own expense.
60. Plaintiff spent time, and will spend time, at Atrium Health getting tested for communicable diseases she would not otherwise have to spend as a result of this exposure.
61. Other Atrium Health patients have spent time, and will spend time, at Atrium Health getting tested for communicable diseases they would not otherwise have to spend as a result of this exposure. 
62. Defendant has not compensated Plaintiff for her time and travel expenses.
63. Defendant has not compensated patients for their time and travel expenses.
CLASS ACTION ALLEGATIONS
64. Plaintiff brings this action on behalf of herself and as a class action, pursuant to the provisions of Rule 23 of the North Carolina Rules of Civil Procedure on behalf of the following Class:
The Atrium Patient Class: 
All people who were Atrium Health patients exposed to improperly sanitized medical equipment during their procedures at Atrium Health and forced to undergo blood testing at their own time and travel expense.

65. Excluded from the Class are Atrium Health, and any of its respective employees, affiliates, officers, directors, successors, or assigns; and the judicial officers, and their immediate family members, and Court staff assigned to this case. Plaintiff reserves the right to modify or amend the Class definitions, as appropriate during the course of this litigation.
66. Certification of Plaintiff’s claims for class-wide treatment is appropriate because Plaintiff can prove the elements of their claims on a class-wide basis using the same evidence as would be used to prove those elements in individual actions alleging the same claims.
67. This action has been brought and may be properly maintained on behalf of the Class proposed herein under North Carolina Rule of Civil Procedure 23. 
Representation: NC St RCP § 1A-1, Rule 23(a)
68. The proposed Class meets North Carolina’s standard for Rule 23 because each member has an interest in the same issues of law and fact, and those issues predominates over issues affecting only individual class members, including, without limitation:
a. Whether Defendant owed a duty to Plaintiff and members of the Atrium Patient Class to properly sanitize medical equipment;
b. Whether Defendant failed to properly sanitize medical equipment contrary to the standards other North Carolina hospitals sanitize;
c. Whether this failure to properly sanitize the medical equipment was the actual and proximate cause for Plaintiffs and members of the Atrium Patient Class to undergo two rounds of blood testing for communicable diseases;
d. Whether Defendant failed to properly compensate Plaintiff and members of the Atrium Patient Class for time and travel expenses.
69. The members of the Atrium Patient Class are so numerous that individual joinder of all members is impracticable. Plaintiff is informed and believes that there are hundreds of members of the Class, the precise number being unknown to Plaintiff, but such number being ascertainable from Defendant’s records. Members of the Class may be notified of the pendency of this action by recognized, Court-approved notice dissemination methods, which may include U.S. mail, electronic mail, internet postings, and/or published notice.
70. A class action is superior to any other available means for the fair and efficient adjudication of this controversy, and no unusual difficulties are likely to be encountered in the management of this class action. The time and travel expenses suffered by Plaintiff and other members of the Atrium Patient Class are relatively small compared to the burden and expense that would be required to individually litigate their claims against Defendant, so it would be impracticable for members of the Class to individually seek redress for Defendant’s wrongful conduct. 
71. Even if members of the Class could afford individual litigation, the Court system likely could not. Individualized litigation creates a potential for inconsistent or contradictory judgments and increases the delay and expense to all parties and the court system. By contrast, the class action device presents far fewer management difficulties and provides the benefits of single adjudication, economy of scale, comprehensive supervision by a single court, and finality of the litigation. 
FOR A FIRST COLLECTIVE CAUSE OF ACTION
NEGLIGENCE

72. Plaintiff incorporates by reference all preceding allegations as though fully set forth herein.
73. Plaintiff brings this count on behalf of herself and other members of the Atrium Health Class.
74. Defendant owed Plaintiff and other members of the Atrium Health Class a duty to properly sanitize their medical equipment prior to performing medical procedures on patients.
75. Defendant did not properly sanitize their medical equipment prior to performing medical procedures on Plaintiff and members of the Atrium Health Class.
76. Other North Carolina hospitals follow a standard to properly sanitize their medical equipment.
77. Defendant failed to act in accordance with this same standard.
78. Failure to properly sanitize the medical equipment was not through any fault of the Plaintiff or members of the Atrium Health Class.
79. Plaintiff and other members of the Atrium Health Class were exposed to communicable diseases because Defendant did not properly sanitize the medical equipment used in procedures on Plaintiff and other members of the Atrium Health Class.
80. Plaintiff and other members of the Atrium Health Class undergo blood testing for communicable diseases as a result of Defendant’s failure to properly sanitize medical equipment.
81. Plaintiff and other members of the Atrium Health Class have time and travel expenses related to the blood testing and any additional medical monitoring.
FOR A SECOND COLLECTIVE CAUSE OF ACTION
BREACH OF FIDUCIARY DUTY

82. Plaintiff and other members of the Atrium Health Class were in a fiduciary relationship with Defendant because Plaintiff and other members of the Atrium Health Class established a relationship of trust and confidence with Defendant.
83. Plaintiff and other members of the Atrium Health Class trusted that Defendant would properly sanitize medical equipment prior to Defendant using the equipment in procedures on Plaintiff and other members of the Atrium Health Class.
84. Plaintiff and other members of the Atrium Health Class had a heightened level of trust because control of medical equipment was solely in the possession of Defendant and Defendant’s agents.
85. Defendant was bound to act in good faith and with due regard to Plaintiff and other members of the Atrium Health Class by ensuring medical equipment was properly sanitized.
86. Defendant breached that duty by not properly sanitizing medical equipment prior to using the medical equipment on Plaintiff and other members of the Atrium Health Class.
87. As a result of this breach of fiduciary duty, Plaintiff and other members of the Atrium Health Class must undergo two rounds of blood testing checking for communicable diseases.
88. The only reason Defendant is conducting blood testing on Plaintiff and other members of the Atrium Health Class is because Defendant exposed Plaintiff and other members of the Atrium Health Class to contaminated medical equipment during medical procedures.
89. Plaintiff and other members of the Atrium Health Class are injured by this breach because they have time and travel expenses associated with the blood testing.
PRAYER FOR RELIEF
	WHEREFORE, Plaintiff, individually and on behalf of members of the Atrium Health Class, prays for judgment in their favor and against Defendant as follows:
A. Certifying the Class as proposed herein, designating Plaintiff as Class representative, and appointing undersigned counsel as Class Counsel;
B. Declaring that Defendant is financially responsible for notifying the Class members of the pendency of this action;
C. Declaring that Defendant is responsible for time and travel expenses of Plaintiff and other members of the Atrium Health Class;
D. Awarding injunctive relief as permitted by law or equity;
E. Scheduling a trial by jury in this action;
F. Awarding Plaintiff’s reasonable attorney’s fees, costs and expenses, as permitted by law;
G. Awarding pre- and post-judgment interest on any amounts awarded, as permitted by law; and
H. Awarding such other and further relief as may be just and proper.
DEMAND FOR JURY TRIAL
	Pursuant to Rule 38 of the North Carolina Rules of Civil Procedure, Plaintiff demands trial by jury in this action of all issues so triable. 



Date: October 28, 2022				
Respectfully Submitted,			
POULIN | WILLEY | ANASTOPOULO, LLC 

BY: /s/
Blake G. Abbott
Paul J. Doolittle
32 Ann Street 
Charleston, SC 29403 
Telephone: (843) 614-8888 
Email: blake@akimlawfirm.com
pauld@akimlawfirm.com

